OFFICE OF THE ATTORNEY GENERAL OF TEXAS
AUSTIN

GEnALn C. MANN
ATTORNEY GENTRAL

Honorable L. R. Thompson
County Auditor
Taylor County
Abllene, Texas

Dear Six:

We ars in regeipt
1940, in which you request/

County.

da t ke Ideris
38 snd the wylie
11 were subdbmitted
A retitions the

th County\pBoaxd, Iberis Comuon School Distrist
B had a 8 holantic population of 58 and

and tbe diistrict thus created has opsrated
sincs a3 a coumon oonasolidated school distriet.

*It s thought by soze that since these

districts were grouped as they were by the
County Board that thsy formed a rural high

no .
COMMUNIGATION 18 TO 8K CONSTRUED AS A DEPARTMENTAL SPINIGN UNLESS APPROVED BY THE ATTORNREY GENERAL OR FIRGT ABSISTANT



148
Honoradle L. R. Thompson, Page 2

school district dut after their grouping
the Xberis Common School District NHo. 38
lost ita {dentity and no school was nain-
tained in that district. In fact, bduild-
ings and equipment were all moved to the
wyllie Uchool site.

Taccording to Artiele E92Z-5, Pubdlioc
School Law of Texas, it seems t0o me that
a raral high school dstrict of the types
mentioned gould not have been legally
created.

"Ths queation also aroze as to whether
w# had lezally created a school district;
therefore, ws asked th.;t. the Legislature
validate such distriot aa orsated in 1933.
S0 at the Second Call Session of tha Forty-
rfifth Legislature House Bil) No. 69, a
valldating act was pansed valldating the
district us created.

"Sinoce it was the desire of ths patroas
of these tw> 8chool districts to have orsated
a coxmon oonsolidated dietriot amd not a rural
high sohool distrioct and since it was the

intention of the County Board to create such
& Gistrict, we feel that the status of the

daistrict should be that of s coumon consolidat-
ed distriet.

"It seexis tInt the County Board in {ts
actions was not controlled by any law giving
thes the authority to aot as they did. They
seexmed to have taken it for granted that they
had such authority when they declared ths dis-
triets so grouped.”

At our rejuest, you have also furniehad a copy of
the minutes of the County School Bosrd dated April, 1933, at
which the adove mentioned =otiocn was taken. S5Saild minutes
read ag follows:

"Parties interested in the annexation of
Iberis to Wylie were present asking that the
annexation be not made. ifter discussios of
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the matter ir. R. T. Ferguson made a mtion
that the matter be deferred to some future
meeting. The motion was lost having no
seoond, Further discussion followed, some
for and some against the proposition.

"After due consideration, finding that
the pstition from the Iberis Coamon School
District #38 bore the signatures of a majority
of the gualified voters in sald district and
als0o had the signatures of & anajority of the
trustees of sald districet and that sald peti-
tion was in all respects legal and having the
necessary notice of acoeptance {in writing fros
the Wylis Consolidated Common Sehool Distrioct
#11, signed by a majority of the members of
the Board of Truatees of the ¥Wylie Distrioet,
the Board of County Sohool Trustees of Taylor
County, Texas pucaed the following order:

*"The petition of J, 3. Lovett and others
asking that the Iberis Common Zchool Diatriect
o8 be annexed to the Wylie Consolidated Dis-
triect §1ll be granted, and that Iberis Coxmom
School Distriet 38 is hereby annexed to the
Wylie Consolidated Diastrioct 711 and that all
territory now lying within ths doundaries of
both the ¥ylis Consolidated District ;1ll and
the Iberis Common .chool District §£38 bde in-
ocluded in the Wylie Consollidated District JFll
and the same shall be redefined to conform with
this order and shall des known as Wylie Consoli-
dated District 411 and shall be further defined
by metes and bounds as found in Record of School
Diatricts of Taylor County page Book
on.. RPN

By letter opinion dated January 24, 1938, this de-
partment advised the County Zchool Superintendent of Taylor
County that based upon the transcript before this department
at that tims, the school district was not a gonsolidated com-
mon school distriot and the writer expressed the opiniloa that
i1t was a Tural high school district. That letter apparently
arose out of the fact that the iyllie School Distriot had pre-
sented donds to this depertment for approval and they were
rejected because the proper authoritiss Imd not called the
slection, such slection having deen called under the laws
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applicadle to consolidated districts.

Correspondence in the office of the Departaent
of Education reveals that subsequent to the above aotiom
by the Attorney General the First Assistant State Super-
iatendent advised the County Superinteandsat of Taylar
County that in his opinion the district was not a oon-
solidated school distriect, since the stututes providing
the procedure for consolidation had not been followed.
After further correspyondence and consuitation with the
Attorney General's Office, the First Assiatant 3tate Su-
perintendent reaffirmed hil opinion by letter dated April
11, 1938, that a consclidated distriot was not created
and exprecsed the opinion that the County Board had fol-
lowed the procedure usad in ocreating rural high school ais-
tricta. Ee advised that if a cosmon consclidated school
district was desired, such rural high school diatrict as
had been foraed, if =2ny, should bde alsoclved ané an elsetion
called to create a consolidated distriot uander the provi-
sions of irticle 2808, Sevised Civil Statutes, 1925, and
that the bonds be re-voted.

Froz the records before us, apparently no further
action has bsen takena.

Consnlidated districts are formed upon the approval
of a majority of the Gualified voters in each district effect-
ed, at an election called for that purpose. The esleotion re-
turns are caanvassed dy the comissionsrs' court and auch ocourt
declares the distriots consolldated. Ses artiocle 2806, Re-
viged Civil Statutes, 1928, Clearly the County Board of
School Trustees could zot disregard the provisions of the
Statutes cnd form a consolidated district in a manner unau-
thorized by 1aw. Ye think the opinion of the First sssistant
State SupeTintendent and the former opinion by this department
in this respzot are correct.

Rural high school districts are formed by “grouping®
and "annexation® under ipticle 2922a, Revised Civil Statutes,
1823, Each of thsse common sohool distriots had a scholastie
yopulation of leas than four hundred (400),and if any author-
ity existed at all, oould have been "grouped"to form a rural
high sohool district by the County 3Board without the neces-
alty of a vote of the people, consent of the local trustees
or ony other action on the part of ths people residing in
safd district. You state that no one intended to oreate a
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rural high sochool district and 414 not want such a distriet.
Proin the record before us we think you are correct in this
atateaent and after a careful search of the Statutes in
force at the time the County 3card acted, we have come to
the gsonclusion that the Board attempted to follow a Statute
which authorized the detachment of territory from one dls-
triot and annexation to another; inm other words, a change
of boundary between two sontiguous distriocis.

Acts 1929, 41lst legislature, Firat Called Sesaloa,
P. 108, ch. 47, as azended, Acts 1931, 42nd legislature, p.
235, oh. 140, ses. 1 (appearing as irticle 2742-F, Vernoa's
Texas Civil Statutes prior to its amandaent dy icts 1938,
44th Legislatare, p. 790, ch. 338, sec, ) provided ia Sec-
tion 1 that the County Board cf Trustces should have author-
ity when petitiocned, to detach territory from ons sohool
district and annex {t tc asnother, provided the 30ard of Trus-
tees of the district to which the annexation was to ds wmade
approved the transfer, If the territory attached nhould ex-
ceed ten per ceat (1l0%) of the entire distriet the petition
was required to be signed dy a majority of the Trustees and
of the qualified voters of the distriot £from which the terri-
tory was taken. Upoa receipt of guch petition and upon notice
of the approval in writing by the Board of Trustess to whiceh
the territory was to be added, the County Trustees were au-
thorized to pass &n order transfexrring said territory and
redefining the boundaries of the distriots effected. IV was
further provided that no sc¢hool district should be reduced to
an area of less than nine {9) sjuare amiles,

Segtion 1-4A, as amended, provided for the dastach-
aent of territory from several coatigucuz dlatricta by the
County Board af Trustess and suthorized thea to create thsro-
from a new incorporated or cormon school distrioct.

Our eonclusion that the Trustees were attanpting
to consolidate the diatricts in guestion under the above
Statute is based upon the fact that the minutes show that a
petition signed by a majority of the qualified voters of
the Iberis .ohool Distriet was preseanted, that salid petition
8180 bdore the signatures of a majority of the Trustees of
sajd district and further that it contained the “"neceassary"
notice of acceptancs in writing from the *ylie Zchool Dis-
trict signed by a najority of the aexdbers of tho Board of
Trustees., Ividently the Board of Trustees considered these
matters necessary to their aoction und yet no such reguirexment
is present in "grouping" ocommon schcol districts with a
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scholastis population less than four handred (400} under
Artiole 29224 whioh authorizes the oreation of rural high
school diatricts., e cannot be certain from the faots
before us that this is true but it does tend to support

the c¢onclusion that there was not an attempt to create a
rural high school 4district. The fact that from the data

of the action by the County Soard until ths present time
the diastriot has been operated as a consolidated distriet
would also support the conclusion that there was no atteapt
to create a rural high school distriot.

The validating act to whieh you refer in your
letter appears as House Blll No. 39, Chapter 23, Acts 45th
Legislature, Second Called Session, Page 1898, and reads
as follows:

*Section 1, That the VWylie Consolidated
Common 3cbool District No. 1l of Taylor County
as enlarged by order of the County Board of
3ehool Trustees of Taylor County passed and
adopted on the 8th day of April, 1933 annexing
Iberis Common School) Distrioct No. 38 to szald
¥%ylis Consolidated Coamon Sehool District XNo.
11l in reasponse to a petition algned by a major-
ity of the meadars of the Board ¢f Trusteess of
sald Iberis Common 3School Distriet No. 38 and
by a majority of the qualified voters in sald
distriet and by 2 majority of the memhers of
the Boarxrd of Trustees of #ylie Consolidated
Common &ehool District No., 11, be and the
game is in all respscts validated and confirmed.

"35ection £, Th:t the metes and bounds of
#ylie Consolidated Common School Distriot Ho. 11,
Taylor County, Texas are and shall heresafter be
£1xed snd described as follows:™ (Here follows
the metes and bounds of sald distriot)

Seotion 3 purports to valldate the result of an
slesotion for the assumption of the Yonded indedtedness “prior
to the formmtion of the present Wylle Consolidated Common
School District No. ll™ snd to authorize the issuance of cer-
tain bonds and ths levy of taxes.,

This ict supports our conolusfon that there was no
{ntention or attempt to form a rural high sshool district.

Since the lLegislature may not by lpuoinl law create
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or validate attempted oreations of sohool distriots the
foregoing act 1s olearly unconstitutional and did not af-
fect the legal status of the distriot. Texas Constitution,
article 7, cection 3, irticle 3, Leotion 53; Fritter v.
vest (writ refused) 65 S. a. (24) 414; 3rownfield v, Ton~
gate, {T.C.Aa.) 100 S. w. {24} 352,

Acts 1938, 44th Legialature, 3rd Called Session,
Fage 1993 (irt. 2922a-1, Vernon's Texas Civil Statates) {is
a general validating aot validating the sotion of County
Bourds "in oreating or atteapting to oreate oonsolidated
raral high school distriocts®. From the record befors us,
however, we cannot with any degres of certainty deteraine
that the County Board in this instance was atteapting to
orsate a "eonsolidated rural high school distriet."

It i{s our opinion that the ILberis Cozmon Sehool
District was not validly annexed to the ¥Wylie Sghool Dis-
triot or ths two diatricts oonsolidated 10 es to form a de
Jure Wylie Comon Consolidated School fncluding the territory
of the Iberis Common 3¢hool Distriet.

' Based upor the record bdefore us we are of the
opinfon that the Wylie Common Consolidated Sehool Distriet,
including the territory of the Iberis Common School Diatrlat
is not a rural high sehool diatrict.

The status of this distrlet has bdeen in Question
since 193:3, and has been a sourde of diffarence of opinion in
the communities for aeveral ysars, having been called to the
attention of the Attornsy General's Department and the Departe-
ment of Ldueation sevsral timas, these departments having
ruled that the action of the County Board was vold insofar
as it attempted to oreate & consolidated diatriot which you
8tute the people desire. No doudbt this district will in the
future attenpt to {ssue bonda or take other action which will
depend upon the vallidity of the aetion of the County Board in
1833, We think the adviice of the Firat Assistant 3State Supere
intendent was appropriate and timely given, wherein it was re-
coxmended that proper action dbe taken under the general law
2o obviate the dirfioulty conoorning the status of tiwse dis-
triets.

. _ Yours very truly
ATPPROVETAPR. 8, 1940

EZ . ATTORNEY GENERAL OF TEXAS

ATTORNEY GENERAL OF TEXAS &;7{1 P ox APPROVED
COMMITTEE

CCC:ES3 Assistant

BY.

cHAIRMAN



